
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT DECISIONS 179 

Davis v. Cress (1913) 214 Mass. 279, 382, 101 N. E. 1081. But the parts of the 
agreement proposed to be proved by parol must not be inconsistent with or 
repugnant to the language of the written instrument. Studwell v. Bush Co. 
(1912) 206 N. Y. 416, 100 N. E. 129. Since there was no mention of income in 
the written agreement, nor was the instrument a natural place to include such 
stipulation, and in view of the express finding of the intention by the trial court, 
the decision seems sound. Cf. Horner v. Maxwell, supra; Cooper v. Payne, supra. 

Habeas Corpus— Jurisdiction of Courts-Martial— Desertion by One Improp- 
erly Drafted into Army. — The petitioner, who was inducted into the army over 
his protests that he was entitled to exemption as a non-declarant alien under the 
Selective Service Act, deserted, and upon apprehension was held for trial by 
court-martial. On habeas corpus, held, petition denied. Ex parte Kerekes (D. C. 
E. D. Mich. 1921) 274 Fed. 870. 

The extraordinary remedy of habeas corpus will not lie when ordinary meas- 
ures are appropriate. Thus it is not available for mere errors of law. Ex parte 
Yarbrough (1884) 110 U. S. 651, 4 Sup. Ct. 152. Nor for defense on, or examina- 
tion into, the merits, unless a jurisdictional issue is involved. See Clarke's Case 
(1853) 66 Mass. 320, 321. But it will always lie for lack of. jurisdiction over 
the subject matter or person. McClaughry v. Denting (1902) 186 U. S. 49, 22 
Sup. Ct 786. A deserter arrested more than two years after the expiration of 
his enlistment, having thus the defense, that the statutory limitation had run, is 
within the court-martial's jurisdiction since he was never discharged from the 
army. In re Cadwallader (C. C. 1904) 127 Fed. 881; see (1904) 4 Columbia 
Law Rev. 601. An enlisted minor of sufficient age to be a soldier with his guard- 
ian's consent, is de jure a soldier. In re Morrissey (1890) 137 U. S. 157, 11 Sup. 
Ct. 57. Therefore he is amenable to military jurisdiction for military offenses, 
and his parents cannot obtain his release by habeas corpus prior to the expiation 
of his offense. See Ex parte Dunakin (D. C. 1913) 202 Fed. 290, 292. The 
Selective Service Act conferred exclusive jurisdiction upon draft boards to de- 
termine a registrant's liability for service. United States v. Kinkead (D. C. 1918) 
248 Fed. 141. And the board's finding is final when there has been a full and 
fair hearing. See United States v. Kinkead, supra, 143; Angelus v. Sullivan 
(C. C. A. 1917) 246 Fed. 54, 62. Thus, in the instant case, if there was error, 
the petitioner was restricted to an appeal from the local board's decision to the 
district draft board. But the petitioner was under the jurisdiction of the army 
so long as the ruling stood. The writ was therefore rightly refused. 

Insurance— Voluntary Exposure to Unnecessary Danger.— The insured was 
killed while voluntarily aiding a marshal in pursuit of armed burglars. In an 
action on the policy which contained a clause against "voluntary exposure to un- 
necessary danger," held, proper to submit to the jury the question whether the in- 
sured incurred needless risk. Sockett v. Masonic Protective Ass'n (Neb. 1921) 
183N.W. 101. 

Voluntary exposure to danger consists in the intentional performance of an 
act which a reasonably prudent man would consider dangerous. Tuttle v. Travel- 
lers' Ins. Co. (1883) 134 Mass. 175. Since the insured's act was dangerous within 
the above definition, the question whether it was unnecessary within the meaning 
of the policy is alone important. Insurance policies are liberally construed in favor 
of the insured. Humphreys v. Nat'l Benefit Ass'n (1891) 139 Pa. St. 264, 20 Atl. 
1047. Exposure to dangers incidental to the habits and life of the insured is not 
unnecessary. Manufacturers' Accident Indemnity Co. v. Dorgan (C. C. A. 1893) 58 
Fed. 945. Hazardous acts intentionally performed in connection with one's employ- 
ment are not prima facie unnecessary. Rttstin v. Standard Ins. Co. (1899) 58 Neb. 
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792, 79 N. W. 712; Pacific Mut. Life Ins. Co. v. Snowden (C. C. A. 1893) 58 Fed. 
342. The voluntary choice of one of two accidentally unavoidable dangers is not 
an unnecessary exposure. N. W. Commercial Travellers' Ass'n v. London Guar- 
antee &■ Accident Co. (1895) 10 Manitoba L. R. 537. Nor have dangers voluntarily 
incurred in an attempt to save human life been held unnecessary. Thus the bene- 
ficiary of an insured, who died attempting to rescue shipwrecked sailors prevailed. 
Tucker v. Mutual Ben. Life Co. (1888) 50 Hun 50, 4 N. Y. Supp. 507, aff'd (1890) 
121 N. Y. 718, 24 N. E. 1102. Similarly, where the insured, a miner, died volun- 
tarily attempting to rescue a fellow employee. Da Rin v. Casualty Co. (1910) 41 
Mont. 175, 108 Pac. 649. In the instant case the deceased was privileged to pursue 
the escaping criminals. Kennedy v. State (1886) 107 Ind. 144. 6 N. E. ?05. Logic 
as well as sound public policy justified the court in the instant case in holding 
that a beneficiary of a citizen who exposes himself to danger for the preservation 
of society deserves as much protection as the beneficiary of one who sacrifices 
himself to save a human life. It was, therefore, a proper jury question as to 
whether the exposure was so reckless as to be needless. 

Judgment— Res Judicata— Injunction as a Bar to a Subsequent Action eor 
Damages. — This action was brought to recover damages for obstructing the plain- 
tiff's right of way. The plaintiff had previously secured a decree enjoining the 
defendant from blocking the way. The defense was res judicata. Held, for the 
plaintiff. Although the plaintiff might have asked damages in the equity proceeding, 
he did not, and the decree is no bar to this action. Perdue et al. v. Ward et al. 
(W. Va. 1921) 106 S. E. 874. 

A judgment on an entire cause of action bars all future suits on the same cause, 
even though new grounds of relief are set forth. McKnight v. Minneapolis St. 
Ry. (1914) 127 Minn. 207, 149 N. W. 131. The judgment is conclusive as to all 
matters tried or which might have been tried. See Corey v. Independent Ice Co. 
(1910) 106 Me. 485, 494, 76 Atl. 930; Corbetit v. Craven (1906) 193 Mass. 30, 35, 36, 
78. N. E. 748. Thus a judgment for the plaintiff in a trespass action bars a subse- 
quent action by the defendant to establish an easement even though the theory 
of the defense in the prior trial was a claim of title. Sumerall v. Maninni (1906) 
124 Ky. 67, 98 S. W. 301. A court of equity, having obtained jurisdiction, may 
grant an injunction, damages, or both. Messer v. Hibemia Sav., etc*. Society (1906) 
149 Cal. 122, 84 Pac. 835. Yet by the weight of authority, a plaintiff who fails to 
claim damages in a petition for an injunction may recover them in a subsequent 
action, on the theory that the causes of action are separate and distinct. Louisville 
Gas v. Kentucky Heating Co. (1909) 132 Ky. 435, 111 S. W. 374; Piro v. Shipley 
(1907) 33 Pa. Super. Ct. 278. Other courts have reached a different conclusion. 
Naugle v. Naugle (1913) 89 Kan. 622, 132 Pac. 164. Gilbert) v. Book Fish Co. 
(1902) 86 Minn. 365, 90 N. W. 767. The rule against splitting a cause of action is 
largely to prevent the harassment of the defendant by repeated actions, and the 
same reason applies just as forcibly when the cause of action, although technically 
distinct, may be joined in one action. See Naugle v. Naugle, supra, 631-633. 
Therefore the minority view seems more sensible. 

Landlord and Tenant— Surrender of Lease— Rent.— The tenant surrendered and 
the landlord accepted the premises before the rent for the . term became due. 
Held, one judge dissenting on other grounds, the landlord could not recover any 
rent for the part of the term prior to the surrender. Willis v. Kranendonk (Utah 
1921) 200 Pac. 1025. 

Although the landlord accepts the surrender, he can sue for rent that is already 
due. Sperry v. Miller (1857) 16 N. Y. 407. This is so although it is rent payable 



